re: The Eighth Amendment of tho rhnen, 

wading as follows: Constitution Bill, 1982 

"The State acknowledges the ri^ht ir.Tr 
and, with due regard to the oo al °< ; It ° ° f the UI)b ^» 
mother, gu.rjatecs in it h " ^ Lo Ufe of the 
as practicable, by its laws to ,<n, , P " Ct " and - as far 
right". a>V£> to derer "i vindicate ch-if 



-~\ 



further to the «i.uu, for „. tic .... ro , BB . t for advico on th< 

follows : 

In Wy: the wording is ambiguous and unsatisfactory , f 
win iead inevitably t0 c"o^^^^^ t ' 

" 0B8St mGdlCal Pr ° f — ' * — Has of c„ sc paptlcul 
-ievancn, but also ^ onBst lawyors speolfioaUy 

the judges „ h0 win have to interpret it. Fai . trora providliie 

the protection and certain! v u-h<~i, < 

ty " hxch ls s °^Shl by many of those 

who have advocated its adoption it »iU h^o a c D „t„ry effect 
^ Pgr tlc ""r U_ lB M|t dear a, to what life ls boT ^r^,,,. 
as to whether "the unborn" is protected Iron, u,e ■no.nc^T? 
fertilisation or alternatively is left unprotected until an 
independently viahla hu,„a„ be lng MlsU at » to 28 wechs. Furth 
having regard to ,.he equal rlghta of t „ e ^ ^ 

a doctor faced with the dilomina of saying ^ ufe Qf ^ ^ 
taming tlm t to do so will ter ml „at e the life of "the unborn" 
»1U he compelled by the wording to conclude that he can do 
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-thing, whatever Ws IntentloD „ B W) , _ ^ 

regard for both Uves an, Ms predominant IntGnt wlll n ^ , 

factor. In these circumstances I cannot 
proposed. « a pproveQf 



The use of the word "unborn^ In t..„ 

unooijr, i„ the proposed Amendment is 

significant because it has not <„ 

has not to my knowledge been used before 

" " """" ° 0nte "' " - » — standi on its own 

The »ord is usually taaen i„ association with - cWW „, 
or ..hu,„an W . The as „ ^ ^ & 

defined in an y o t s tandard E „ 8Ush d _, ^ ' 

reason why it is nscd in the proposal, ^ 

noun, deserves detailed consideration as this , W _ 

tms ls - the word which 
defines the class to be afforded protection. 

The Irish text of the proposed Amendment, which „,ust prevail 
in cases of conflict and which corresponds to "the unborn" in 
the E„ gl i sh , can bo transJated as „ the unborn uvingii ^ ^ 

living unborn" . 

in the event that the .Supreme Cour t is called upon to construe Co 
proposal it could come to a number of different conclusions 
as to the definition of the class which 'is afforded protection. 
Undoubtedly a view wbich might- commend itself to the Court is 
that all human beings fall within the ambit of the Amendment and 
that a human being comes into existence when the process of 
^v r " ! i M .;.IlSli". .^"i"-.. HA* t ...U,,,,,, the position 

...... , «jas, 



of many in the community that thn ir ,.-, ■ 

thc ln **«*Ab2e right to 
- attaches to thc new]y ferti 1 T c«,i , 

lf,Cd ° VUra pri ^ to in ipl antation 
- con sequences of such a definition of ^ ^ 

uman life a - ------- opinion would be rc ; quired 

If as would appear to be the case it ■ 

cprt • ' U 15 COrrect *° state that 

COntraC6PtiVeS °™ after fe rtili , ation then 

these would be abortif acient if human irr 

, of such contraceptives 

would be prohibited and for an examm, th 

mPlG th ° use of the "mornin.-afu 

permissible nor will the u^p ,,f 

tne use of such contraceptives i„ •- 

r" n conduions ° f - - • — - — „ ,,„ rt 

disease, diabetes. 1 

^ I stated there ara h omver othel . conclusjo „ s t|> 

the Supreme Court mlght ,. oac „ in deflnine what ^ ^ 

It mlEht simply cMciude ^ 

answered de tlni „ TOly . . (In co „ siderl „ K ^ ^ ^ ^ 

" UCU " 8 " lifS bl « h «" ».!»- States the Supreme 

court t h ere determined that to atte.pt to rcacll . „„ 

iSSUe ^ l ° SP -- U1 " —use .. t „ 8S0 trainod in the 

respective discipHnos of medicine, phllosophy and tlleology „. 
unaMe t Q arrive at any consensus"), other conclusions i, ht 
be that hmm> are cogences at the .o.ent of i op u„t.tio„ of the 
fertilised o»u, or when braln aotivlty 



However, the point of time for which the most compelling legal 
argument could be made, other than the time of fertilisation , as 
being the moment of commencement of protection, could be said to 
be the time when the foetus becomes independently viable. I 
understand that this is probably at some time between 25 and 28 
weeks of pregnancy. .Such a construction could be supported by 
an argument that "unborn" could be regarded as applying only to 
something capable of being born. The word "unborn" used as a 
noun must, as a matter of language, mean "unborn person" "unborn 
child" or "unborn human being". It could be argued that neither 
fertilised ovum, a fertilised and implanted ovum, an embryo or 
even a foetus prior to the time when it is independently viable, 
would come within this definition. The consequences of such a 
finding could be that there would be no constitutional prohibitio 
on abortion prior to this -time-./ ' J J 

The next issue that is raised by the proposed Amendment is the 

meaning and effect oi the words "with due regard to the equal 

right, to life of the mother". The meaning of "with due regard 

is entirely unclear. These words are generally perceived 

to allow for, at least, termination of the life of the foetus in 

the cases of ectopic pregnancy or cancer of the uterus. The 

words "with due regard to" have been understood by many to sugge.s 

that the right to life enjoyed by the unborn was to be confined 

in some way. That interpr etation is in .my _o pinion Incorrect. 

(The word "comh cheart" in the Irish text is literally "the same 
right"). The right to life of both the unborn and the mother 
..... .sj&tU ... ±k. '-• ■ 

-£« equal and in these circumstances I cannot sec how it could 



^oe possible knowingly to terminate the existence of the unborn 
even if such termination was the secondary effect of an operation 
for another purpose. The issue of intention does not arise in 
the proposed Amendment, and thus, it seems to me, that even if the 



termination of the pregnancy is an incidental consequence of an 

operation to save the life of the mother it would be prohibited. 

The correct logical interpretation is that the right to life 

provided for the unborn is absolute. - If a doctor were to be 

faced with the choice as to saving the life of one, and thereby 

terminating the life of the other, then I believe that the only 
lawful conclusion to this dilemma would be that he could do nothing, 

absolutely nothing, which infringed on either right. It is only 



where there is no possibility of the foetus surviving even without 
the doctor's intervention that no difficulty will arise. 

Whatever about such a clear cut factual situation the difficulties 
of applying the provision to other circumstances will be considerabl 
There may be cases where a doctor will have to consider whether he 
can treat a prospective mother for an illness which might otherwise 
shorten her life expectancy if this treatment will threaten 
the life of the foetus. The proposed Amendment will in my view 
tend to confuse a doctor as to his responsibilities rather than 
assist him and the consequence may well be to inhibit him in making 
decisions as to whether treatment should be given in a particular 
case . 

The proposal will not permit an abortion in order to prevent 
serious injury to the physical or mental well-being of the 
mother, as distinct from her death. Whilst such abortions 



Wre probably not permissible under existing legislation I 
understand that some Churches have taken the view that they may 
be admissible in certain circumstances. A similar comment 
might be made in regard to the case of the an encephalic foetus 
and in other cases of severly deformed foetuses. 

The consideration of the points which I have raised is of 
particular importance having regard -to the difference in 
principle between an ordinary legislative provision and a statement 
in the Constitution. Whilst a view may be formed as to the 
likely interpretation of a given constitutional provision at: a 
particular time such an interpretation is open to review in [lie- 
future. One is considering in this instance a provision which 
is intended to stand the test of time. This type of constitutional 
provision, by its nature is a statement of broad general principle. 
The' fact that the interpretation of such provisions is ofLen a 
complicated and difficult task is evident from the very many 
reported judgments on the Constitution which have been delivered 
by the Supreme Court. I draw attention to the ambiguities in 
the proposed draft because to do otherwise might suggest that 
the words are suscetible to only one interpretation. 

It is further to be borne in mind that this constitutional provision 

whilst a statement of general principle, will be susceptible 

to enforcement in various ways through the civil and criminal 

law. Uncertainty as to its meaning and effect could have the most 



serious consequences. 



W cannot advise that the Amendment as proposed in the Eighth 
Amendment of the Constitution Bill should bo put to the people. 



I have considered very carefully whether there is any alternative 
wording which would not lead to the difficulties and uncertainties 
referred to above. 

In my view, the difficulties could be- met by a provision in the 
Constitution which would read as follows: 

i 

'No. law .enacted shall be declared to be invalid as being inconsistent with 
this Constitution by reason of the fact that it 
prohibits abortion". 

Such an amendment would meet the aim of the Pro-Life Amendment 
Campaign to remove the risk of the existing statute law being held 
to be inconsistent with the Constitution. 

The existing statute law would be protected from being impugned 
through action in the Court. Further this wording would not, 
I believe, suffer from the disadvantage of being open to the 
criticism that it reflects only the views of one sector of the 
community . 



Peter D. Sutherland S.C. 
Attorney General 
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